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Un to the Right Honourable the Lords of Council and Seffion, 
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Thee: Martin, and others, Vit and Counſel- 
lors of Pittemweem, | =_— 


H unbly ſheweth, 


HAT your Lordſhips, on adviliags. petition for Peter "I 
| ſay and others, and/anfwery. far the now petitioners, did, 
of this date, pronounce th following interlocutor: Ju 19. 
e Lords, having heard this petitign, with the anſwers there- 1766. 
© to, they find that no witnefles cay. be examined, other than 
* thoſe cited before the expiry of the þ er act and commiſſion, 8 
excepting Mrs Jean Anſtruther, Bailie Thomas Martin, and 
Mr William Alexander; and ordain che depoſitions of Margaret 
* Ounſton and Chriſtian Thomſon to be expunged: ; and, /aftly, 
ordain the depoſition of Mr John Chiellie to be likewiſe en 
punged from the proof. 
As this judgment, in two particulars, is of papertanicy. in point 
of precedent, as well as to the iſſue of the queſtion between the* - _— 
complainers and the” reſpandlants, berg will e forgixen for n 8 
ing them under review. | 
Ihe f/f point which the ian to your Lordſhips re- 
Sonſideration, is the order for + expungingthe depolitions of Margaret - 
| Dane Chriſtian, Thomſon, whowere adduced by the reſpon- | 
- dents, tadiſcredit the evidenee ef Anne Tho ter to ſames 
n, a fiſherman in-Pittenweem ; and chat the queſtion may 
be the better. underſtood, it "ol be. proper — + 
al 


adder en 1] (2) 
ſaid Anne Thomſon has ſaid in the initials of her oath. Being 
interogate, Whether ſhe ever ſaid, that ſhe. would do the Mar- 
uns, the reſpondents, an ill turn, and that they deſerved it at 

'* her hand, or words to that meaning ? depones, That ſhe never 
did fay ſo; and that ſhe neither has nor bears any ill-will to the 
Martins, or to any of the reſpondents in this cauſe. And being 
* mnterrogate by the reſpondents, Whether the had received any mo- 
. **-ney, or other good deed, or the promiſes of any, from any of 
of the complainers, or any perſon on their behalf, and parti- 
* © cularly from Mr Nairn, either before or ſince her being cited as 
7 a witneſs in this cauſe, or in conſideration of her giving evi- 
- * dence in this cauſe? depones, That ſhe has not. And being inter- 
© rogated, Where ſhe has lodged ſince ſhe came to town? depones, 
hat it was in Sir John Anſtruther's lodging, and that it is 
+ © eight days fince ſhe came to town: That ſhe eat at Sir John's 
lodging ſometimes with Lady Anſtruther, and ſometimes with 
* the ſervants. Being interrogated, Whether ſhe had any 
* converſation with Lady Anſtruther, about the ſubject of 
* the deponent's examination in this cauſe, or what ſhe 
% was to be examined upon? depones, She had not; and 
* that my Lady never mentioned this' ſubject to the-deponent. 
And being further interrogated, Whether ſhe had any con- 
« verſation with Mr Nairn, or any of the complainers, or any 
«+ perſon on their behalf, as to what ſhe ſhould give in evidence? 
or whether ſhe was taught or inſtructed by any perſon what to 
* lay, when ſhe came to be adduced as a witneſs? depones, nega- 
tive, further than that John Ramſay, ſon to Robert Ramſay, 
* one of the reſpondents, having met the deponent in this town, 
** defired her to declare the truth, and nothing but the truth. To 
* which the reſpondent ſaid, ſhe would do ſo, if it was on her fa- 
* ther. And being interrogated, If ſhe told John Ramſay what 
* the could ſay in this matter? depones, She did not, neither 
did he aſk her.“ | | 

The petitioners, who, from the ſituation, character, and other 
circumſtances of this witneſs, had ſtrong reaſon to ſuſpe that 
ſhe would go beyond the truth, were not ſatisfied with her being | 

in the common general way, but judged it was mat 
to put ſome ſpecial interrogatories to her, and to aſk"her-particu- 
larly, Whether or not ſhe had ever faid ſhe would do the Martins, 
che reſpondents, an ill turn, and that they deſerved it at her 
hands, or words to that purpoſe? When this witneſs 1 2 


CT. 3) 


Whether ſhe had been inſtructed what to ſay, or had any malice 
at the reſpondents ? ſhe readily and forwardly-deponed, That ſhe 
had not been inſtructed, and had no malice at voy perſon... The 


reaſon why the petitioners 'aſked her, Whether ſhe had uttered 
any. expreſſions, importing malice at ſome of them, was, that 
they ſaw, this witneſs knew malice would be an objection to her 
evidence, and that ſhe was very defirous to give it ; and therefore, 
it ſeemed highly probable, that, when the queſtion.was put, ſhe 
ſhould deny the fat; in which caſe the reſpondents were ſure 
of diſcrediting her evidence, being certainly informed ſhe had uſed 


ſuch expreſſions, in the preſence of two unexceptionable wit- 
neſſes. 


Accordingly, when this queſtion was put to Anne Thomſon, 


ſhe apprehended, that the meaning of it was to make her contra- 
dict herſelf as to malice, fix that upon her, and ſo caſt her evi- 


dence; and therefore, ſhe poſitively ſwore, She had never uſed 


expreſſions to that purpoſe. | 

The petitioners knowing this to be groſsly falſe, and having 
no doubt that a falſchood, poſitively ſwore to by a witneſs, would 
diſcredit the whole teſtimony, they adduced Margaret Ounſton 
and Chriſtian Thomſon. | 

Margaret Ounſton was firſt called, and, before her examination, 
the counſel and agents who attended on the part of the complainers, 
were aſked, if they had any objections to her? to which they 
anſwered in the negative; and then the reſpondents proceeded to 
put their queſtions, and the Commiſhoner to take down the wit- 
neſs's anſwers, without any objection whatever from the com- 
plainers their counſel- or agents, as appears from the oath in 
proceſs. ; | 


The reſpondents next called Chriſtian Thomſon ; and when ſhe 


came, queſtions were put to her. The complainers perceiving that, 
if ſhe concurred with the former witneſs, there would be a com- 
plete proof of Anne Thomſon's perjury, they objected, that it was 
not competent ; however the Commiſſioner took her evidence: 
and this is the firſt ſtep complained of in the above-mentioned 
petition for the complainers. as 


The arguments urged by the cdmplainers for expunging the. 


depoſitions of the two women juſt now mentioned, were, fit, 


That it was not competent to diſcredit a witnefs's teſtimony inci- 
dentally, but only by a formal action of reprobator, with con- 
courſe of the King's Advocate, to which the witneſs was made 


a 


14 


a party. 2dly, That what was proved againſt Anne Thom- 
ſon was not relevant to ſet aſide her evidence, as malice is 
an affection or habit of the mind, which could be known to 
no perſon but the witneſs herſelf; and therefore as ſhe de- 
clared upon oath, that ſhe harboured no malice againſt any per- 
ſon, that was incontrovertible evidence of the fact, whieh could 
not be redargued by vague, fooliſh expreſſions, which ſhe may have 
uttered in converſation. © e | 
As te the frff, which is merely a point of form, it was 
and till is anſwered, That though, no doubt, it is competent 
for the petitioners to infiſt againſt Anne Thomſen in à pro- 
per action of reprobator, with concourſe of the King's Advo- 
vocate, to have her depoſition cancelled, and herſelf decla- 
red infamous; yet there can be as little doubt, it is compe- 
tent for them incidentally to adduce witneſſes to diſcredit her 
evidence, only ad hunc Mectum, that it ſhall. bear no weight in 
| this cauſe; for which reaſon, there is. no occaſion for making 
her a party, as there is nothing concluded agaipft her: And ac- 
cordingly fo the practice has been for theſe many years paſi, to 
which it is owing that actions of reprobator have been almoſt to- 
tally negleted. The petitioners are almaſt certain, that there 
has been no action of reprobator brought before the Court, for 
theſe ten years paſt; and, they have reaſon to believe, for a much 
longer period. | 
And the petitioners cannot help thinking, chat the practice is 
extremely regular and expedient as it ſtands. at prefent: Cui damus 
actionem, ei multo majus. damus exceptionem, is a rule in law found- 
ed on reaſon. If parties were always obliged: to. infiſt in formal 
reprobators, it is obvious, that they would occaſion much trouble 
to the Court, and involve themſelves in a load of expence, and a 
labyrinth of litigation; and this cauſe will give riſe to a ve- 
ny ſtriking example, if it ſhall be eſtabliſhed, that it is not com- 
petent to diſcredit the evidence of a witneſs. qtherwiſe than by a 
formal reprobator. But the petitianers, are hopeful, that, upon re- 
conſideration, your Lordſhips will not vary the practice, which 
is certainly for the petitioners; and it is thought has been ſo, ever 
ſince proofs before anſwer. were introduced, and; parties allowed 

to prove all facts and circumſtances they might judge: material in 
the cauſe, which, is the common ſtyle of intexlacutars allowing. 
uch proofs. Nor is there any danger. chat perjury ſhould eſcape 
| - 4 unpuniſhed, 


(G5) a 


puniſhed, in coſe actions of feprobatan ſhauld fall into diſuſe 
be yous l be A von oe. ont. 
puniſh. perjury, ex officio, by impriſonment, or the pil- 
——4 — ſeveral examples in this way have been made, of very 
late years, without any action of reprobator; which, by the bye, 
is real evidence, that it is competent to diſcredit the teſtimony of a 
witneſs incidentally: For as no action of reprobator was brought 
againſt any of the perſons whom the Court has puniſhed of late 
years, it is plain that they could not have been convicted, otherwiſe - 
than by contrary evidence. 

As to the 3 argument for the complainers, That the wit- 
neſs had p herſelf of malice, and therefore that any vague, 
fooliſh jon ſhe may have uſed, could not be. admitted to 
proof, to evidence the contrary; | 

The petitioners have no occaſion. to oppoſe this argument. Ma- 
lice is no doubt an act of the mind, and a perſon who has been 
once actuated by it may afterwards. diveſt himſelf of it; and 
therefore it may be, with much plauſibility, maintained, that when 
a witneſs declares upon oath he harbours no malice, chat ought to 
be ſufficient evidence; though, at the ſame time, it cannot be 
diſputed, that when it is proved that he has done or ſaid things - 
expreſſive of malice, there is room to fuſpect his 2 in 
purging himſelf of it. 

But your Lordſhips will advest, That the petitioners did not 
adduce 1 Ounſton, and Chriſtian Thomfon, to diſcredit 

Anne Thomſon's evidence, by proving, that ſhe- actually har- - 

boured malice againſt the refpondents, though. ſhe had yp ok | 
+ ſhe did not. If they had, the. argument for the complainers 

would have applied. But they adduced theſe women to diſcre- 
dit Ante Thomſon's evidence, upon this medium, That ſhe had 
falſely denied a; fat upon oath, reſpecting herſelf, which ſhe 
knew, and, as. it was recent, could not but know and remem- 
ber to be true. The fact was, That ſhe had, ſome ſhort time 
before ſhe came over to Edinburgh as a witneſs, uttered ſtrong 
malicious expreſſions againſt. ſome. of the reſpondents. This 
vas a factum proprium, and a recent fact, which; the witneſs 
could not but know and remember. Accordingly, ſhe does not 
pretend any failure of memory, or that ſhe Was. not poſitive 
whether the, ſaid. ſo, or not — ſhe ſwears- enen ae 


Pont: 
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point blank, That ſhe never uſed any ſuch expreſſion, or words 
of that meaning. Now the petitioners have brought two wit- 
neſles, againſt whom no exception whatever was offered, who 
concur” in depoſing, That they both, at the ſame time, heard 
her uſe the [expreſſions which the Has refuſed upon oath. It is 
palpable, that either Anne Thomſon, or theſe two women, were 
perjured ; and, the petitioners humbly apprehend, there can be 
no doubt, for many various reaſons: that will readily occur, 


that the perjury lies on the fide of Anne Thomſon : And 


therefore, as there can lie no doubt that perjury, in one particu- 
lar, muſt diſcredit her whole oath, it was competent and proper for 
the petitioners to adduce theſe two witneſſes ; and it is reaſonable 
and juſt that theſe two depoſitions ſhould make part of the ſtate, 
in order to detract from the credibility of this Anne Thomſon, on 
whoſe depoſition the complainers are to found, as material for 
them, againſt the reſpondents, the now petitioners. - 
It was obſerved, that expreſſions, uſed by a witneſs in converſa- 
tion, ought to have no weight: That a witneſs, who wanted to 
caſt himſelf, might uſe ſach expreſſion, and give different ac- 
counts of the matter, in order to found an objection ; and accord- 
ingly the Court had lately, in the caſe of Arne Fairie, about a 
marriage, refuſed to allow a proof, that a witneſs had given diffe- 
rent accounts of the matter. | | 

But, with great ſubmiſſion, this does not apply at all to the 
preſent caſe. - Had Anne Thomſon honeſtly acknowledged, That 
the had uſed the above expreſſions againſt the Martins, the peti- 
tioners would not maintain that there was much in them; as 


they might have eſcaped from her raſhly, or fooliſhly, in converſa- 


tion; and as ſhe might have diveſted herſelf of malice, ſuppoſing 
her once to have had it, of whnch, her purging herſelf-upon oath 
was ſtrong evidence. For, it is not upon the import of the ex- 
preſſions the petitioners found; but upon her ſolemn falſe denial of 
them upon oath, which ſhews plainly, that ſhe is a witneſs that 
has no regard to truth. The caſe, therefore, of Fairie does not 
apply. In that caſe, had the witneſs actually ſworn, That he 
had never given different accounts of the matter, but always one 
and the ſame ; and, had the Court refuſed to allow an offered 
proof, that he had ſo far ſworn falſely, becauſe he, in fact, had gi- 
ven different accounts of the matter, the decifion would have ap- 
plied : But that really was not the ſtate of the queſtion ; for the 


_ . witneſs gave an account of the matter upon oath, and, in order to 


redargue 


©.) 


his teſtimony, it was offered to be proved, not that he had 
ſworn any thing falſe, but that he had given, not upon oath, but 
in converſation, a different account of the matter. This the Court 
found not relevant; and juſtly, for the reaſon above aſſigned. 
But your Lordſhips will perceive, at one glance, that it does not 
apply at all to the caſe in hand; in which the queſtion is not 
28 bo Wit a witne has /aid, but as to what a witneſs has 
favors: For* the proof adduced againſt Anne Thomſon is, not that 
ſhe gave a different account, in converſation, of the particulars in 
the cauſe, to which ſhe has deponed ; but that ſhe has actually, 
upon oath, falſely denied a fact. | 
The petitioners ſhall conclude, on this head, with obſerving, 
That, in the caſe of Douglas, numbers of witneſſes have been ad- 
duced to diſcredit the evidence of the Mignons, and others, in this 


way. 


There is a ſeparate ground, on which, it is imagined, that, at 


leaſt, the depoſition of Margaret Ounſton ought to remain as part 
of the proof, and not be expunged, viz. That no objection was 


made by the complainers their counſel or agents, to the taking 


down her evidence; and, as no objection was made in due time, 
the petitioners take it to be clear, that there is no locus pænitentiæ 
for the complainers, upon taking further advice: That on her evi- 
dence being taken down, without objection from the complainers, 
it was jus qugſitum of the petitioners, which cannot be taken from 
them without their conſent; and upon this principle, your Lord- 
{hips determined in Laing's caſe. | 
That, in caſe your Lordſhips be of opinion to adhere to the 
interlocutor, yet, it is hoped, your Lordſhips will, atleaſt,-reſerve 


to the petitioners to infiſt againſt Anne Thomſon, in an action of 


reprobator, as accords. There can be no doubt, and the com- 
plainers themſelves admitted it in their petition, that it was com- 
petent for the reſpondents, the now petitioners, to infiſt in ſuch 
action; and therefore a reſervation to that purpoſe will be pro- 
per, as, without it, the complainers may, perhaps, obtrude this 
interlocutor as a res judicata, even againſt a formal action of re- 
A * which the petitioners will be under the neceſſity of 

inging againſt this witneſs, Anne Thomſon, and many others 


adduced for the complainers, if it be eſtabkihed, that hey gans 


not diſcredit their teſtimonies incidentally ; though they are 

hopeful that will not be the caſe, on account of the 

trouble, delay, and expence, it will occaſion to all concerned. 
The 


—_— — — — 
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The next branch of the interlocutor, which che petitioners ſub- 
mit to review, is that reſpecting the depofitian, of the Reverend 
Mr John Chieſlie. | 

It is manifeſt that Mr Chieſlie is no party in this cauſe, nor a 


relation to any party, or connected with the reſpondents, any o- 


ther way than as a friend and well-wiſher, which the complainers 
ſurely will not maintain to be an objection; hecauſe, if it were, 
then almoſt every depoſition for them would fall to be expunged. 
It is as manifeſt that Mr Chieſlie can neither gain nor loſe by the 
the event of this cauſe. But, however, ſuppoſing Mr Chieſlie 
to be even ſo unexceptionable, the argument which the petition- 
ers are to maintain, and on which they hope. the intertocutor will 
be altered, is, | 
That by the law and practice of Scotland, ancient and mo- 
dern, in all occult crimes and private tranſactions, where there is a 
ia teftzum, even the moſt exceptionable witnelles are received: 
That, in this caſe, there is the greateſt penuria on the part of the 
complainers; ergo. 

The firſt” propoſition. in the above: argument is proved by the 
following authorities and deciſions, Stair's Inſt. page 717. in fine, 
and page 718, 719. mtio. In theſe paſſages, that great lawyer 
treats at length the different objections that may be made to 
witneſſes. His words are : © Poſitive law, or cuſtom, has been 
“too apt to reject witneſſes who were not morally inhabile ; which 
« 1s very allowable where. there it variety of witneſſes, if the other 
<« party can give ſufficient evidence thereof; as when, any deed is 
e done at a public market, burial, or marriage; or at ſolemn con- 
< ferences before friends or arbiters; or by examination of the 
* addacer, if he knew of any other witneſſes, and who. they 
** were; or by preliminary examination of the. witnefles who 
<<. were the conteftes. in the point to be proved. In ſuch caſe, the 
* the judge may warrantably forbear to examine that witneſs, till 
„ ſome other of the conte/tes. be called: But otherwiſe, to ex- 
* clude theſe who by divine law are habile, and thereby to exclude 
the adducer from his right, is not warrantable.; and therefore 
* when it appears that. ther could not br many witneſſes, theſe that 
Dare preſent will be admitted, thaugh in ober agſ e ih will be re- 


W e to ſpecify. the particular ojections; 


and, inter alia, he fays,. * Witneſſes become. inhaþile by giving .. 


60% 


partial counſel.” But his Lordſhip did not underſtand by that 


expreſſion every advice, information, or aſſiſtance; for he adds, 
by way of explanation, As by infligating the plea, telling the par- 
« ty of his intereft, and offering to depone in his | 
© /nt with him at conſultation "with lawyers, where it might be 
« ſhown what was neceſſaty to be proved.” And, after enumerati 


the different Us, bis Lordſhip concludes, © But in all #heſe- 


« ojecrions againſt witneſſes, where they are not ſimply excluded, or 
| * have intereft in the cauſe, whereby they may gam or loſe, or a near 


« collateral relation, or enmity, witneſſes ſhould not be rejected, unleſs 


* other «wittefſes unſuſpect could be found.” 


And to the ſame purpoſe, and much later, Lord Bankton, . 


of our lateſt lawyers, in his Inſt. vol. II. pages 647, 648. obſerves, 
that Some caſes reguire, that all perſons capable of obſervation be 
* admitted witneſſes, as above hinted. Thus in occult and dome/- 
& tic crimes, all perſons are receivable, that are ſuppoſed capable of. 
« knowing what happenied, though, in other caſes, incompetent; be- 
* cauſe, from the nature of the thing | 
& and otherwiſe theſe crimes might paſs unpuniſhed; and in other 


« caſes alſo, where, from the nature of them, there is a penury 


« of witneſſes preſumed. Thus likewiſe infamous whores are admitted 


« to prove criminal converſation in theſe houſes, where it is preſumed - 


% people of better character do not frequent ; and the evidence of bro- 


* thers and filers it admitted, in a proof of clandeſtine marriages, . 


uch near relations being generally the only perſons called thereto. 


And whith is more extraordinary, ſometimes the party. injured 


* may bz produced as a wilngſt to prove the fact, where the prgſe- 
© cution 15 at the mſtance of the public, as in an indictment for rob- 
* bery on the highway, rape, or forcible marriage; becauſe other-- 


ie the crime might eſcape puniſhment, and the party is not to gain 


or loſe by the event of the trial. 


It jt likewiſe to be bbſer ved, That incompetent witneſſes, even in 


« civil taſes, art ſometimes extmined by the Court of Seffion, ex officio 
ad informandam -conſcientiam judicis, viz. ta expr/cate the truth 
' © in ſome intricate, obſcure tran/ad þ 1 

ter 


: 
iber of rhe ect an, This is dfter the courſe of the law of Eng- 


land, which allow wine of the neargh, „2 r canneetion. 
F _— 


* to be examined, leaving to the jury.to conſider 


2 otight of The & 


* ceptiont, at fhall be ſhiwn in the obſervations ſubjaned” © 
And his Lordſhip, on his obſervations on the law of England as 
to this particular, quotes Viner's Abridg. voce Trial, and other 
C 88 books; 


favour, or being pre- 


» there 1s difficulty in the proof, | 


eſerving to themſelves the = 


& 
C. 
1 
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bs." 


children in familia. And in the noted caſe of Miſs James Mal- 


| ſel by lawyers, and particularly by Lord Stair, It indeed appears 


may, with ſome reaſon, be conſidered as a party himſelf, as in 


be o improper lengths to carry it through. But there is a 


. 
books; from which it appears, that, in England, all witneſſes, 


however exceptionable, are examined ad rimandam veritatem, lea- 
ving it to the breaſts of the jury to determine which of them de- 
ſerves credit. ' 4; 8 7 é 

In conformity to this doctrine, the deciſions of this Court have 
proceeded both in ancient and modern times, as appears from a 
multitude of caſes abridged in the Dictionary, voce #tne/s, vol. 
2. page 521. from which it appears, that in occult offences and 
private tranſactions, ſuch as clandeſtine marriages, and other caſes 
where there is a penuria teſtium, the predeceſſors of your Lordſhips 
have been uniformly in uſe of receiving moſt exceptionable wit- 
neſſes, ſuch as brothers, ſiſters, and other near relations; and 
ſeveral deciſions, tothe ſame purpoſe, have been given ſince the Dic- 
tionary was publiſhed. Thus, in a caſe obſerved by Falconer, 
No. 249. your Lordſhips refuſed a bill of advocation, complain- 
ing of an interlocutor of the Commillaries, which allowed a 
wife to prove maltreatment from her huſband, by their common 


colm againſt John Cameron, Miſs Malcolm's mother was allowed 
to be adduced as a witneſs to prove that ſhe had not been marricd 
to John Cameron. | | | 
The preciſe objection ſtated by the complainers againſt Mr 
Chieſlie was, that he had given partial counſel. 
But, with ſubmiſſion, it does not appear from Mr Chieſlie's 
depoſition that he had given what is underſtood to be partial coun- 


that Mr Chieſlie had given information or aſſiſtance to the reſpon- 
dents : Burt it alſo appears, that he did not nor could not inſtigate 
the complainers to the plea, tell them of their intereſt, or that he 
was preſent at any of the conſultations of their lawyers ; the three 
alternatives, which alone, in Lord Stair's opinion, amount to 
partial counſel. A witneſs who has inſtigated a proceſs, or ex- 
plained to a party his intereſt, and ſpirited him up to inſiſt in it, 
or who has attended the conſultation of lawyers for any party, 


reality the proceſs is entirely owing to him; and as it has been 
commenced on his advice, there is great room for ſuſpecting that 


between adviſing people to bring a proceſs, and 


IE) 


giving advice or information.in a proceſs already brought, on other 
advice. In ſuch' caſe, there is by no means the ſame reaſon to 
ſuſpe& any undue biaſs as in the other. TOY in 
The complainers, in their petition, ſeemed to lay a good deal 
of ſtreſs on a paper in Mr Chieſlie's hand- writing, from which they 
alledged he himſelf had been examined. * wh 


r ͤ Witingd, which was, char Mr 


Chieftie did, ar the defire of Mr Alexander, when there was no 
intention of calling him as a witneſs, put into writing ſeveral 
particulars, - which he underſtood would come out in evidence, 
chiefly relating to different hear/ays which the complainers at- 
tempted to prove; and there is one ſentence in that paper, in 
which he ſays, that Bailie Martin had told him in confidence, the 
firſt intention of the town- council to have their debts paid, but 


as often denied that ever this intention was carried into execution, 


or any bargain made; and that the bailie has often told him this 


with an air of candour and fincerity, which left him no room to 
think that he was telling a falſchood ; and that the bailie told him 


this, firſt, as he thinks, in the month of October: That the reaſon 
he ſaid nothing could be done for the town, was the number of 
candidates, and the council's having ſplit among themſelves. This is 


the ſingle ſentence in that paper, together with another relative to 


what Robert Ramſay had ſaid to Mr Chieſlie, in a converſation 
upon. which he was examined ; as appears from the paper itſelf, 
which the petitioners are willing to produce now, as they were 
before the Commiſſioner. 
When the complainers took notice of this paperduring the courſe of 
Mr Chieſlie's examination, the petitioners immediately produced it: 
but as there were a number of names mentioned in this paper, it was 
moved, that it ſhould be ſhown to the lawyer then attending for 
the complainers, that he might judge whether its production was 
material for his clients or not; and he, after peruſing it, having 
declared that he did not think it was, and that he was willing the 
interrogatories put to Mr Chieſlie about it, and his anſwers there- 


to, ſhould be ſcored, it was accordingly done: So that it was, 


with ſubmiſſion, very improper, and very ſurpriſing, that the 
complainers ſhould, in their reclaiming petition, bring in this cir- 


cumſtance, and endeavour to lay hold of it N 
However, ſuppoſing it was proper and competent 
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found on this paper, after formally conſenting that nothing ſhould 
be ſaid about it, it is thought it cannot avail them ſo far as to 


been written to Mr Chieſhe, inquiring what he could ſay in this 


matter, and he had returned an er in another letter ; for 

when Mr Chieſlie wrote the paper in queſtion, neither he nor the 
reſpondents had the moſt diftant imagination that he was to be 

cited as a witneſs. And here the petitioners mult lay before your 
Lord{hips a deciſion, which they take to be perfectly applicable 

to, and decifive of the preſent queſtion. It was in the caſe Ellis 

contra the Duke and Dutcheſs of Hamilton, determined 16th june 

1681, collected by Lord Stair, as follows: Mr John Ellis having 

«© infiſted in the probation of the tenor of a granted by the 

<« Earl of Lanerk and others, and craving Alexander Gelly to be 

« examined as a witneſs, it was alledged, that he could not be 2 

< witneſs in this cauſe, becauſe of a letter produced, ſubſcribed 

* by him after intenting of the cauſe, acknowledging to have 

* ſeen, the bond in queſtion ; which letter bears to be in return 

of a letter of the purſuers, and is after the intenting of the pro- 

* ceſs; and therefore it is proditio teftimonii. For this witneſs 
having ſubſcribed the point in queſtion, he is no more an e- 

qual and unfuſpe&t witneſs, being biaſſed by his letter; for if 

he ſhould depone contrary thereto, it would incroach upon his 

.* honeſty and fidelity, and is a tentation upon him to ſwear con- 

form to his letter. And the ſame ground that excludes a wit- 

** neſs who is prompted, muſt exclude a witneſs who is pre-enga- 

ged by his ſubſcription ; for whatever a witneſs may ſay verbo, 

it will nat biaſs him to depone as a letter; nam litera ſcripta 
manet; whereas words are not extant, and may be miſtaken, 

and nd witneſs could be put to depone what he had ſaid verbo; 

1 _ * and if ſuch a preparative ſhauld be approved, it world encou- 
* rage parties to pre-engage their witnefles. under their hands. 
Alt was anſwered; That proditis"teffimionii, is enly after a witneſs 
r i eited Where he declares what he will depone ; but this wit- 


D neſs is not cited. 2do, This perſon is a neceſſary witneſs, be- 
* cauſe he was a ſervant of the clerk's. at that time, and had the 


44. The 


bond in his hands by his office. 


. 


he Lords ſuſtained the objection, and found this witneſs 
not to be above exception; yet being the clerk's ſervant, who 
« had the bond in his hand, hey ceddinad hin to be examined 
* cum nota, reſerving to themſelves to conſider what it ſhould 


« import. 


This is all for which the petitioners inſiſt in this caſe. : 
But there is a ſeparate reaſon why the complainers onghtnottobeal- 
jowed to have Mr Chiellie's oath expunged; for they certainly did ac- 
quieſce in the interlocutor of the Commiſſioner, allowing him to be 
examined, and reſerving the confideration of the objection to the 
Court at adviſing the proof; for on every occaſion where the com- 
plainers were reſolved to oppoſe taking down a depoſition, they 
ve inſiſted that the Commiſſioner ſhould report the objections, 
and take the opinion of the Court thereon; and all they meant 
by ſpecially interrogating Mr Chieſlie in initialibus, was to detract 
ſomewhat from his credibility, by proving that he had been a 
ſort of agent for Mr Alexander. | 
This fact was not formerly ſtated or adverted to on the part of 
the petitioners; but it is certain, and can be proved by Mr Alex- 
ander Roſs, the Commiſſioner, that he asked the counſel attend- 
ing for the complainers, whether or not he inclined that the opi- 
nion of the Court ſhould be taken, or if he would be fatisfied 
with Mr Roſs's ; upon which Mr Roſs was told, that his own. 
opinion was all that was wanted ; he gave it for examining the 
witneſs, reſerving conſideration of the objection ; and no more 
was ſaid on the part of the complainers, wha did not, till long 
after, entertain any imagination that Mr Chieſlie's evidence could 
be ſet aſide altogether. : 
From what has been above ſubmitted, the petitioners are hopeful 
they have ſatisfied your Lordſhips as to the propoſition with which 
they firſt ſet out, viz. That, by the law and practice of Scotland, 
ancient and modern, in all occult crimes and private tranſactions, 
where there is a penuria teſitum, the moſt exceptionable witneſſes 
are received, | h 
The next thing propoſed was, To ſhew that there was a penuria 
A multitude of witneſſes have been cited on both ſides ; but 
not above one or two of them have ſaid, or can ſay. any thing 
as to the material point at iſſue: All the reſt are cited to prove 
and diſprove hearſays, which are of little conſequence. The 
Point at iſſue is, whether or not the laſt Michaelmas election 
— 2 | was 


* 
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was brought about by a corrupt bargain for paying the town 
= illiam Alexander and Bailio 
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debt, entered into by Mr William: | 
Thomas Martin, impowered by the reſt of the counſellors, 
Now, from the nature of the thing, and from the manner in 
which the proof has been conducted by the complainers, it is 
apparent, that there muſt be the greateſt penuria on the part of the 
petitioners ; for the complainers would not allow Mr William A- 
lexander, Bailie Thomas” Martin, or any one of the N 
to be examined. By this, indeed, they have brought likewiſe upon 
themſelves a very great penuria; and accordingly James Laing is 
the only witneſs they have adduced, who, it is pretended, ſwears 
any thing to the purpoſe, though it 1s believed they have very lit- 
tle hopes to make any thing of his oath, for reaſons that have been 
already explained to the Court. But it 1s obvious, that there is 
as great a penuria as can occur in any caſe on the part of the petiti- 
oners; and therefore it would be extremely hard to exclude them from 
examining the few witneſſes that can relate what account Bailie Tho- 
mas Martin gave of this matter. It is not to be expected, that Bailie 
Martin would talk to many on this ſubject. Mr Chieſlie is one of 
the few to whom he did, and that fully and fairly. The Reverend 
Mr David Beath miniſter of the goſpel at Pitten weem, a witneſs addu- 
ced for the complainers, has indeed deponed to the account Bailic 
Martin gave of this matter, in a manner that muſt be fatal to the 
complaint, if the petitioners can corroborate. his evidence by that 
of another witneſs ; but if they do not, when the cauſe comes to be 
argued, the petitioners will be told by the. complainers, that Mr 
Beath is but a ſingle witneſs, and therefore not to be regarded, 
though his veracity be unqueſtionable. This ſhews how neceſlary 
a witneſs Mr Chieſlie is, as he concurs with Mr Beath in almoſt 
every particular, And therefore, and as there is the greateſt peny* 
ria on the part of the reſpondents, which is entirely owing to the 
management of the complainers, it is hoped your Lordſhips will 
receive Mr Chieſlie's depoſition, at leaſt cum nota; or in caſe your 
Lordſhips ſhould not incline to go even thus far at prefent, the 
petitioners muſt humbly move your Lordſhips, to delay the conſi- 
deration of the queſtion as to the expunging Mr Chieſlie's oath, 
till the whole proof is laid before the Court ;. as your Lordſhips 
will then ſee, whether there is a penuria or not, and have an op- 
8 of weighing the evidence of the contefies, as Lord Stair 
peaks;  ' a: Saad e 
In caſe your Lordſhips ſhall continue to be of opinion, 0 ws 
| egal 
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legal objection to Mr Chieſlie's evidence cannot be got over, it is 
ſubmitted, if it would not be proper to expreſs in the interlocutor 
the reaſon for expunging it. This the petitioners mention 
entirely on Mr Chieſlies account. He ſurely was not to blame 
for compearing before the Commiſſioner as a witneſs, in obedience 
to the citation given him by authority of this Court; on the con- 
trary, if he had not appeared, he would have been very much to 
blame. Your Lordihips know how much, in caſes of this kind, 
parties are heated and inflamed, not only againſt one another, but 
againſt the agents, friends, and witneſſes for their antagoniſts. If 
your Lordſhips interlocutor ſhall remain 1n general, ordering his 
oath to be expunged, it will be pretended, that this was on ac- 
count of his having ſworn contrary to the truth. In faR, this is. 
the uſe that has been already made of it, which muſt bear extreme-- 
ly hard upon any man, eſpecially upon one of Mr Chieſlie's cha- 
racer and profeſſion : And the alledgeance is moſt unfair and in- 
jurious ; for his oath was ordered to be expunged, not becauſe it 
was untrue, but becauſe he had acknowledged, in the. initials of 
it, that he had given advice and information to the petitioners. 
Nor did the complainers themſelves, in their petition, object to it 
on that head, but ſingly on this, that there aroſe a legal objefton to 
his teſtimony, from what he had acknowledged in the initials of 
it, And indeed the complainers, were ſo far from impeaching Mr 
Chieſlie's veracity, that they themſelves cited him as a witneſs for 
them, the very day after he had deponed for the petitioners, as ap- 
pears from the execution againſt him in proceſs, though they af - 
terwards were adviſed, it would be more for their intereſt to get 
quit of his evidence altogether. 1 
May it therefore pleaſe your Lordſhipt, to review your former 
interlocutor, and to find, i mo, That the depoſitions of Mar- 
garet Ounſton and. Chriſtian T homſon muſt remain, and male 
a part of the proof in this cauſe ; at leaſt, to find, that the 
ſaid Margaret Ounſton's depoſition muſt remain, in reſpect the 
complainers did not object thereto ;..at any rate, to reſerve to 
the petitioners to inſiſt in an action of reprobator ogainſl Anne 
Thomſon, as accords:: 2do,. To find, that the depoſition. 
of the Reverend Mr Chięſlie muſt alſo remain, and make 
a part of the proof ;. at leaſt, to ſuperfede determining whether 
his depoſition ſhould be expunged or not, till. the whots. pro 
i, printed and laid before your Lord ſbipt. | | 
According to juſtice, c. 
JO. MACLAURIN.. 


